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for loss of

By JULIE HUGHES

Solicitors may need to consider other
causes of action and a conceptual shift
to pursue redress for negligence.

HE LONG-AWAITED DECISION

of Tabet v Gett' was deliv-

ered in April this year, and

it would seem that the High

Court has ended the flirta-

tion with loss of chance of a
better outcome being a recognised head
of damage in negligence cases.? In the
face of various examples of international
support of the concept,’ and an affirma-
tion by the NSW Court of Appeal in Rufo
v Hoskings,* the High Court has rejected
the notion where the chance represents a
mere possibility.

The issue

In the context of medical negligence,
loss of chance is based on an attempt
by a plaintiff to receive damages where
a health professional’s breach of duty of
care has caused the plaintiff to lose the
‘chance’ of a more favourable outcome.
There is a conceptual difference between
awarding damages for ‘loss of chance’ as
opposed to damages for ‘loss of outcome’.
Damages for loss of outcome flow when
the plaintiff can establish on the bal-
ance of probabilities that the defendant’s
breach has caused them to lose a posi-
tive result. Loss of chance argues that an
opportunity of a better result, perhaps a
small possibility in some cases, has been
lost due to the defendant’s breach. The
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plaintiff will never have the opportunity of
discovering whether their chance would
have been realised. Various means of cal-
culation of damages have been touted, but
on one view damages might be awarded
calculated on the amount of damages for
loss of outcome, reduced by the percent-
age that the chance (for example, recov-
ery, reduced side effects, etc) would not
have come to pass.

The central question of law that was
resolved by the High Court in Tabet was
expressed thus in the NSW Court of
Appeal by Santow JA in Rufo v Hoskings:
“should medical negligence cases allow
a remedy to the plaintiff whose injury,
more likely than not, would have occurred
without any negligence on the part of the
doctor, but where that negligence none-
theless denied the plaintiff a material
chance of a better outcome?”?

The Court of Appeal in Rufo had
answered this question in the affirma-
tive. Such legal argument has been made
in cases where the plaintiff was facing

CHANCE?

rather dire medical prognosis, and a slim
possibility of a better result has been lost
by a breach of duty of care. They cannot
argue on the balance of probabilities that,
but for the breach of duty of care, the
plaintiff would have, say, recovered. As
in the Tabet case, one might be arguing
that, but for the breach of duty of care, the
plaintiff may have had a slim chance that
brain damage would have been less than
occurred. The outcome cannot be proved
and the plaintiffs are asking the court to
recognise that even a faint chance has
some value. The essence of the difficulty
is that typically the chance that is lost is
one with less than a 50 per cent chance of
realisation.® In Tabet, the High Court was
asked to put a value on a slim hope of a
better outcome that was allegedly lost or
diminished by a negligent omission. Ulti-
mately, the court found that the standard
of proof for causation to be too great a
stumbling block to overcome.

The facts

The plaintiff/appellant, Reema Tabet,
was six years old at the time of the injury.
She was admitted to hospital on 11 Janu-
ary 1991, having recently contracted
chickenpox. She was experiencing head-
aches, nausea and vomiting. The defend-
ant/respondent doctor’s provisional diag-
nosis was that the child was suffering from
chickenpox, meningitis or encephalitis.
The plaintiff subsequently suffered a sei-
zure on 14 January 1991, and a CT scan
and EEG were performed that day. This
led to diagnosis of a brain tumour. It was
estimated that the brain tumour had been
growing for over two years. The events that
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ensued, coupled with the tumour itself,
resulted in irreversible brain damage.

The plaintiff’s argument

It was argued by the plaintiff (and
accepted at trial) that the child would have
had a chance of a better outcome if a CT
scan had been performed on 13 January
1991, particularly since nursing staff had
observed that her pupils were unequal
and the right pupil was unreactive. The
CT scan would have revealed the tumour
and may have afforded the chance to
use steroids first, rather than a drain to
reduce the intracranial pressure. Further,
the urgent surgery would not have been
delayed by the time taken to do the CT
scan on 14 January 1991. The trial judge
accepted this argument, in part, finding
the delay in the CT scan had caused the
plaintiff to lose a chance of a better medi-
cal outcome had the brain tumour been
detected on 13 January 1991. His Honour
was not persuaded by the plaintiff’s pri-
mary argument that the discovery of the
tumour by scan on 13 January 1991 would
have led to treatment which would have
avoided the seizure of 14 January 1991
and the subsequent deterioration.

This finding was subsequently quashed
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on appeal to the NSW Court of Appeal. It
was by this route that the High Court had
the opportunity to consider loss of chance.
The appellant’s chief appeal ground was
that the Court of Appeal erred in holding
that the causal effects of the negligence
should be assessed on the balance of prob-
abilities alone, rather than on the basis of
loss of chance of a better outcome.”

The High Court
decision

The judges were unanimous in their
decision to dismiss the appeal with costs,
albeit with some slightly different points
of emphasis. Gummow ACJ gave con-
siderable weight to the evidence of the
neurosurgeon that it was “entirely specu-
lative” as to whether the use of steroids
would have been successful in the treat-
ment of the intracranial pressure. This
evidence afforded insufficient support
for the appellant’s contention. Further, he
was not prepared to sanction a weakening
of the causation requirement “such that
the plaintiff should have the benefit and
the defendant the detriment of an easier
proof of actionable damage.”®

The Chief Justice refuted the worthi-
ness of any analogies with contract law,

reasoning that an action for breach of
contract is enlivened by occurrence of
the breach, while in negligence the action
only lies if and when damage is sustained.’
Nor did he recognise analogies with
actions under s.52 of the Trade Practices
Act 1974 (Cth).

Hayne and Bell JJ, agreeing with Kiefel
J that the appellant was unable to prove
the respondent’s negligence was a cause
of damage, emphasised that a defendant
should not be required to pay damages
for the loss of a chance that represented a
mere possibility, rather than a probability,
of a better medical outcome. Damage, for
the purposes of causation, should repre-
sent a detrimental difference to a plaintiff
as a result of a defendant’s negligent act
or omission.

Heydon ] hinted that the facts of the
case were not conducive to arguing loss
of chance, and mused on the value of the
decision itself in resolving the issue.®

Crennan ], also concurring with the
reasoning of Kiefel J, emphasised that the
appellant was asking the court to make a
“radical”, not “incremental”, development
in the common law. Such a profound alter-
ation to the causation element should only
be the “business of Parliament.”" g
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Kiefel J stamped a foot
in support of the require-
ment in  negligence
claims to satisfy the gen-
eral standard of proof on
the balance of probabili-
ties with respect to cau-
sation. As the appellant
was unable to prove that
it was probable that ear-
lier use of steroids would
have avoided or reduced
the brain damage, the
appeal, she affirmed,
must fail. Mere possibil-
ity of a better outcome is
insufficient.

Other expressions
of loss of chance

It is noteworthy that
the law has not experi-
enced difficulty accom-
modating compensation
for loss of chance in
other areas. Australian
courts are clear that
damages can sound for
a breach of contract that
results in a lost chance
of an opportunity or
benefit,? albeit that this
comes into play with
respect to calculation of
damages. This is even
so where the realisation of the benefit
is dependent upon a contingency rather
than simply on proper performance of
the contract. Even though a plaintiff may
not be able to prove on the balance of
probabilities that they have lost a benefit
due to the breach, they may argue loss of
chance of obtaining a benefit. There has
been a breach of contract and the ques-
tion is how far the defendant should be
liable for the breach. Similarly, the con-
cept can be accommodated in actions
under s.52 of the Trade Practices Act
1974 (Cth).»

The way forward?

One might ask whether the decision
is making the statement that people who
face dire medical prospects may lawfully
receive a lower standard of care that
patients who face reasonable prospects.*
Rather than being seen as a gate to exces-
sive compensation for remote possibili-
ties, application of loss of chance to medi-
cal negligence matters could be seen as
an economically effective mechanism for
making damages awards that reflect the
realities of the chances faced by a plaintiff
— truth in damages.

Gummow AC] noted that the action
was brought in negligence alone, and not
in contract. Perhaps this is a flag that such
cases may more comfortably be accom-
modated by contract actions.

Undoubtedly, lawyers will consider
other ways to obtain pro rata damages in
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such cases. Solicitors advising clients in
such cases may need to consider alter-
nate causes of action, such as breach of
contract, misrepresentation, or breach of
8.52 of the Trade Practices Act 1974. A
possible conceptual shift was presented
by Duncan Graham to the 2010 Austral-
ian Lawyers Alliance NSW State Confer-
ence.” He postulated that the solution in
such cases may be in addressing whether
the harm may be considered divisible:
“One can see that the question of divisibil-
ity depends on whether each exposure to

a particular factor materi-
ally increased the risk of
subsequently developing
the alleged condition or
whether each exposure
~ has an actual effect and
| materially contributes to
the severity of the con-
dition that ultimately
develops. The outcome
| depends on whether a
| cumulative risk hypothe-
sis or a cumulative effect
| hypothesis is accepted by
a court in terms of causa-
tion of the condition.”*
[emphasis added]
. Adivisible condition is
one that is the result of
| a progressive accumula-
tion of events. That is,
where ultimate harm has
been occasioned by mul-
tiple causes, including
an underlying condition
as well as the negligent
act or omission. In such
cases a plaintiff should
be awarded damages on
a pro rata basis for the
defendant’s proportional
contribution to the total-
ity of the harm. This dif-
fers from the all-or-noth-
ing approach to damages
for indivisible injuries."” Although one may
consider that this is simply inviting in loss
of chance by another door, it should be
noted that the argument cuts both ways,
and may also be employed by defend-
ants in an effort to reduce the degree of
liability. Under such reasoning, even if the
High Court has cast aside loss of chance
as an affront to the doctrine of causation,
plaintiffs may still have redress for negli-
gence that, combined with other events,
has arguably contributed to a significantly
compromised state of health. a
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